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VOLUME  I 


1.  Introduction  to  Process  and  the  Common  Law  System  of  Civil  Justice 


1.1  Course  Introduction:  What  is  Process 


Kenneth  E.  Scott,  “Two  Models  of  the  Civil  Process”  (1975)  27  Stanford  Law  Review  937 

(excerpt) . 1 

Chart  of  the  system . 4 

The  Forms  of  Dispute  Resolution  -  M.  Galanter,  "Adjudication,  Litigation,  and  Related 
Phenomena"  in  Leon  Lipson  and  Stanton  Wheeler,  eds.,  Law  Society  and  Social  Sciences 
(New  York:  Russell  Sage  Foundation,  1986),  152 . 5 


2.  Litigation  Process  and  Rules  of  Civil  Procedure 


2.1  Introduction  to  Litigation 


W.  Felstiner,  "The  Emergence  and  Transformation  of  Disputes:  Naming ,  Blaming, 

Claiming..."  (1980-81),  15  Law  Society  and  Review  631 . 13 

Map  of  the  Courts . 15 

History  of  division  of  the  court  and  descriptions  of  various  courts  of  civil  jurisdiction  in 

Canada . 18 

Major  Steps  in  an  Action . 30 

Map  of  Basic  Civil  Process . 33 

P.  Fitzgerald  &  B.  Wright,  Looking  at  Law:  Canada ’s  Legal  System . 34 

J  Carthy,  W.A.  D.  Millar,  J.  Cowan,  "Ontario  Annual  Practice"  (2006-2007)  -  Rule  25  (Rules 

of  Civil  Procedure) . 37 

R.  MacDonald,  "Access  to  Justice  in  Canada  Today:  Scope,  Scale  and  Ambitions" . 41 

L.  Sossin,  Constitutional  Accommodation  and  the  Rule(s)  of  Court,  Alberta  Law  Review. 

Volume  42,  No.  3  (February  2005) . 45 

Poonam  Puri,  “Financing  of  Litigation  by  Third-Party  Investors:  A  Share  of  Justice?”  (1998) 
36  Osgoode  Hall  Law  Journal  515,  187-194 . 71 


2.2  Judges:  The  Appointment  Debate 


Rosalie  Abella  (Hon.),  “The  Case  for  a  Strong  Court:  The  Judiciary  is  Accountable  to  the 
Public  Interest,  Not  Public  Opinion”  in  Introduction  to  Legal  Studies,  3d  ed.  (Captus,  2001) 


. 79 

“Welcome  to  the  Court,  But  Fix  the  Entrance”  The  Globe  and  Mail  (2  August  2002) . 81 

“In  Search  of  a  New  Model...”,  Judicial  Appointment  in  a  Free  and  Democratic  Society 

(University  of  Toronto,  19  April  2004) . 83 

P.  Hogg,  "Appointment  of  Justice  Marshall  Rothstein  to  Supreme  Court  of  Canada" . 85 

CALT  Panel  on  Supreme  Court  Appointments  (June  2005)  (Executive  Summary  and  section 
on  Aboriginal  representative) . 96 


2.3  Judges:  Duty  of  Impartiality 


Reg.  v.  Bow  Street  Metropolitan  Stipendiary  Magistrate,  ex  parte  Pinochet  Ugarte  (No.  2), 

[1999]  2  W.L.R.  272 . 107 

Benedict  v.  Ontario ,  (2000),  51  O.R.  3rd  147 . 123 

Bertha  Wilson  (Hon.),  “Will  Women  Judges  Really  Make  A  Difference?”  (1990)  28  Osgoode 

Hall  Lem’  Journal  507 . 132 

-  R  v.  R.D.S.  (1997)  D.L.R.  (4th)  193 . 148 


2.4  Who  Can  Litigate;  Standing;  Intervention;  Amici  Curiae  &  Justiciability 


Rules  of  Civil  Procedure,  R.R.O.  1990,  Reg.  194,  as  amended,  r.  13,  108 . 154 

Black  v.  Canada  (C. A.) . 155 

L.  Sossin,  “ The  Rule  of  Law  and  the  Justiciability  of  Prerogative  Powers:  A  Comment  on 

Black  v.  Chretien ”  (2002)  47  McGill  L.J.  435-56 . 158 

Freeman-Maloy  v.  Marsden  (York  University)  (2006)  79  O.R.  (3d)  401 . 180 

Canadian  Council  of  Churches,  [1992]  1  S.C.R.  236  (excerpt) . 192 

Corp.  of  the  Canadian  Civil  Liberties  Assn  v.  Canada  (Attorney  General),  [1998]  O.J.  No. 

2856  (C.A.) . 196 

L.  Sossin,  " Boundaries  on  Judicial  Review:  The  Law  of  Justiciability  in  Canada "  (Toronto: 

Carswell,  1999) . 205 

J.  Welch,  "No  Room  at  the  Top:  Interest  Group  Intervenors  and  Charter  Litigation  in  the 
Supreme  Court  of  Canada"  ((1985),  43  University  of  Toronto  Faculty  of  Law  Review  204,  at 

205) . . 209 

Incredible  Electronics  Inc.  v.  Canada  (Attorney  General)  [2002]  OJ  no  4149  (SCJ) . 21 1 

-  Re  Adler  ( 1 992),  9  OR  (3d)  (Gen.  Div.) . 2 1 5 

C.  Mathen,  "Taking  a  Hard  Look:  Public  Interest  Interveners  and  the  Supreme  Court  of 
Canada" . 219 


2.5  Where  to  Litigate:  Jurisdiction  and  Forum  Non  Conveniens 


James  J.  Carthy  et  al.,  “Rule  16  Service  of  Documents:  Synopsis”  in  Ontario  Annual  Practice 


2003-2004  (Canada  Law  Book,  2003)  at  Rule-122  (Supp.) . 237 

Rules  of  Civil  Procedure,  R.R.O.  1990,  Reg.  194,  as  amended,  r.  17 . 240 

Morguard  Investments  Ltd.  v.  De  Savoye,  [1990]  3  S.C.R.  1077  (excerpt) . 245 

Muscutt  v.  Courcelles  (OCA  2002) . 247 


2.6  When  to  Litigate:  Limitation  Periods 


Janet  E.  Mosher,  “Challenging  Statute  of  Limitation  Periods:  Civil  Claims  by  Adult 
Survivors”  (1994)  44  University  of  Toronto  Law  Journal  169 . 262 


3 


-  M.  (K.)  v.  M.  (H),  [1992]  3  S.C.R.  6 . 267 

Limitations  Act  362-379 . 273 

-  Novak  v.  Bond,  [1999]  1  S.C.R.  808 . . . 291 

L.  Sossin,  "The  New  Ontario  Limitations  Regime:  Exposition  and  Analysis"  (Toronto:  OBA, 
2005) . 293 


2.7  How  Many  Times?  Res  Judicata 


Walker  et  al.,  Civil  Litigation:  Cases  and  Materials ,  6th  ed.,  excerpt  from  ch.6 . 301 

Donald  Lange,  The  Doctrine  of  Res  Judicata  in  Canada,  2nd  ed . 310 

-  CUPE  v.  Toronto  (SCC  2003) . 320 

Danyluk  v.  Ainsworth  (SCC  2001) . 333 


2.8  Discovery;  Privilege  and  Confidentiality 


Rules  of  Civil  Procedure,  R.R.O.  1990,  Reg.  194,  as  amended,  rr.  30,  31,  34,  Volume  2  1- 

27 . 347 

Grossman  v.  Toronto  General  Hospital  (1983),  146  D.L.R.  (3d)  280  (Ont.  Gen.  Div.)  28- 

30 . 374 

Rainbow  Industrial  Caterers  Limited  v.  CNR  (1986),  6  B.C.L.R.  (2d)  268  (S.C.)  3 1 . 377 

Ontario  (Ministry  of  Environment)  v.  McCarthy  Tetrault  (1992),  9  C.E.L.R.  (N.S.)  12  (Ont. 

Prov.  Div.) . 378 

Gavin  MacKenzie,  “Is  Keeping  Secrets  in  Client’s  Best  Interest?”  Law  Times  (28  February 

2000),  8 . 381 

Kirsten  McMahon,  “In-House  Opinion  Protected  By  Privilege”  Law  Times  (7  June  2004),  3 

. 383 

R.  Sharpe,  "Claiming  privilege  in  the  Discovery  Process"  in  Law  Society  of  Upper  Canada, 

Special  Lectures  1984 . 385 

Imminence  of  Litigation  and  the  Purpose  for  which  a  document  was  prepared  +  excerpt  from 

Waugh  v.  British  Railways  Board . 388 

Mitsui  &  Co.  (Point  Aconi)  Ltd.  v.  Jones  Power  Co.  [2000]  NSJ  no.  258 . 392 

College  of  Physicians  of  British  Columbia  v.  British  Columbia  (Information  and  Privacy 

Commissioner)  [2002]  BCJ  no.  2779 . 395 

M(A)  v.  Ryan  (SCC  1997) . 399 

Neil  Guthrie,  "Recent  Developments  in  the  Law  of  Privilege"  (2006)  3 1  The  Advocates 

Quarterly  23 . 404 

T.  Archibald,  K.  Jull,  "An  Empirical  Approach  Towards  a  New  Methodology  of 
Impeachment"  (Annual  Review  of  Civil  Litigation  -  2004) . 425 


